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RESPONSIBILITY OF COMPLAINANT IN 
SUIT FOR APPOINTMENT OF RECEIV- 
FR FOR THE COSTS OF THE RECEIVER- 
SHIP. 

A very interesting and valuable opinion 


by Mr. Justice Harlan of the Supreme 
Court of the United States was rendered in 
the case of Atlantic Trust Company v. 
Edgar VY. Chapman, Receiver, etc., not yet 
reported. 

This case was brought up on a writ of 
certiorari for a review of a final order of the 
circuit court of appeals for the ninth circuit. 
The circuit court of appeals was to our 
minds, properly reversed in an able opinion 
which it seems to us ought to forever settle 
the important question involved in this case. 
The question in the principal case was: Is a 
complainant who has in good faith pros- 
ecuted a suit upon a good cause of action, 
and upon whose application the court has 
properly appointed a receiver, and who 
obtains a decree fully establishing his rights, 
nevertheless personally responsible for a 
deficiency caused by a failure of the proper- 
ty which is the subject of the suit to bring 
enough to cover the allowances made by the 
court to the receiver? 

In this case the petitioner, the Atlantic 
Trust Company, of New York, trustee in 
certain bonds issued by the Woodbridge 
Canal and Irrigation Company, asked for a 
receiver to be appointed to manage the 
affairs of that company. The receiver so 
appointed managed the property for three 
years, incurred a large indebtedness and 
then finally sold the property for $21,000. 
The clerk in his report of the sale and pay- 
ments charged against the proceeds of sale 
stated that the proceeds of sale, $21,000, 
were absorbed by these claims: Compensa- 
tion of receiver, $9,000; receiver’s attorneys, 
$9,000, and fees of commissioner, master, 
advertising, etc., $3,000. He further re- 
ported that of the amounts found due by the 
decree of foreclosure of September 18th, 





1897, there remained unpaid, on the follow- 
ing accounts, these sums: Receiver’s certifi- 
cates, $12,292.47; receiver, for advance 
made by him, care and management of pro- 
perty, $3,105.72; time checks issued by re- 
ceiver, $5,728.89; work done for receiver, 
$2,269.85 ; expenses of operating canal sys- 
tem, $5,728.54; other sums, $13,723.49; 
total, $42,848.96. The receiver then filed 
his final report and petition, in which he 
prayed that the balance due him on account 
of his receipts and disbursements after the 
making of the decree, also the balance due 
to his employees after the making of the 
report upon which the decree was based, 
and the compensation to be allowed to him 
and his counsel since the date of the decree, 
be fixed and established by the court, and 
judgment entered “against the plaintiff in 
this cause for the full amount of the defi- 
ciency hereinbefore stated, with the sums 
so allowed for services and expenses since 
the date of said decree, and that the proper 
process of court be issued for the collection 
thereof from plaintiff, and that when col- 
lected the same be paid into court to be by 
the court disbursed to the several persons 
entitled thereto.” 

The circuit court refused the prayer of 
the receiver which judgment the circuit 
court of appeals reversed and then sustained 
the motion of the receiver saying: “Those 
who render services in and about the re- 
ceivership are justly entitled to be paid the 
fair value of such services, and when the 
issuance of receiver's certificates becomes 
necessary for the proper preservation of the 
property, and such certificates are author- 
ized by the court to be issued by the Re- 
ceiver for money to be used for such pur- 
poses, those who buy the obligations are 
entitled to have them paid. How? In 
cases like the present, out of the property or 
its proceeds, certainly. No one, we appre- 
hend, will question that. But the property 
having been sold for but a trifle more than 
the amount theretofore allowed the receiver 
and his attorney for their services in and 
about the receivership, and they credited 
with such allowance on their bid, who is to 
suffer? The complainant, at whose in- 
stance the Receiver was appointed, or those 
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who, relying upon his acts, based upon the 
authority and sanction of the court, invested 
their money and rendered their services in 
and about the operation and preservation of 
the property.” The learned circuit judge 
then proceeded to answer the question thus 
propounded as follows: “The appointment 
of a receiver, if made at all, is usually made 
at the request of the complainant. If the 
complainant was not willing to pay the ex- 
penses of the receivership it asked for in 
the event of the insufficiency of the property 
to do so, it should not have asked the court 
to make the appointment, incur the liabilities 
and pledge its faith to their payment. It 
was the duty of the complainant to keep 
informed in respect to the progress of the 
receivership, the property, and its probable 
outcome, and whenever it became unwilling 
to further stand good for any deficiency, to 
asi. the court to bring to an end the business 
it undertook and was conducting on com- 
plainant’s petition.” 

The Supreme Court of the United States 
however, reversed the decision of the court 
of appeals and thus finally settled, as far 
as federal jurisdiction may extend, the law 
on this very important question. That court, 
through Justice Harlan, says: ‘‘We are of 
opinion that the court of appeals erred in 
holding that the trust company was liable 
for the deficiency found to exist. No such 
liability could arise from the simple fact 
that it was on plaintiff's motion that a 
receiver was appointed to take charge of the 
property pending the litigation. The mo- 
tion for a receiver was to the end that the 
property might be cared for and preserved 
for all who had or might have an interest 
in the proceeds of its sale. The circum- 
stances seemed to have justified the motion, 
but whether a receiver should have been 
appointed or not was in the sound discretion 
of the court. Immediately upon such ap- 
pointment and after the qualification of the 
receiver, the property passed into the cus- 
tody of the law, and thenceforward its ad- 
ministration was wholly under the control 
of the court by its officer or creature, the 
receiver.” 

In resisting the argument that the com- 
plainant who petitioned for the appointment 





of the receiver should have informed itself 
of the indebtedness which the receiver 
was incurring and have called the attention 
of the court to the same, the court said: 
“The trust company invoked the jurisdic- 
tion of the court by bringing this suit for 
foreclosure and sale and making a motion 
for the appointment of a receiver to hold 
and manage the property pendente lite. 
That, surely, the trust company had the 
right to do, but it did not thereby make 
itself ultimately liable for money borrowed 
and receiver's certificates issued by order 
of the court. The one person who was in 
a position to inform the court from time 
to time of the condition and probable value 
of the property, and of what was or what 
seemed to be necessary in order to preserve 
it for the parties interested in it, was its 
officer and ‘representative, the receiver. It 
was at his instance and because of his re- 
port of the condition and needs of the prop- 
erty, that money was borrowed and certifi- 
cates issued in order that expenses incurred 
in the administration of the property might 
be met. To hold the trust company liable 
for indebtedness thus created would be most 
inequitable, and would not, we think, be 
in accord with sound principle.” 

The learned judge then reversed and dis- 
tinguished the following authorities which 
seem take a contrary view of this question: 
Ephraim vy. Bank, 129 Cal. 589; Farmers 
Nat'l Bank v. Backus, 74 Minn. 264; Knick- 
erbocker v. Mining Co., 67 Ill. App. 293; 
Cutter v. Pollock, 7 N. Dak. 634. In clos- 
ing his argument distinguishing all of these 
cases, Justice Harlan says that “they do not, 
in our judgment, authorize the order made 
by that court, although they tend to support 
the rule that cases may arise in which, be- 
cause of their special circumstances, it is 
equitable to require the parties, at whose 
instance a receiver of property was appoint- 
ed, to meet the expenses of the receivership, 
when the fund in court is ascertained to be 
insufficient for that purpose.” 

The court in the principal case highly dis- 
tinguished the Supreme Court of Oregon as 
having given expression to the clearest 
possible statement of the law on this sub- 
ject, in the case of Farmers’ Loan Co. v. 
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Railroad Co., 31 Oregon, 237, and adopts 
practically the entire argument of that court 
as its statement of the law governing cases 
of this kind, a most unusual thing for the 
Supreme Court of the United States to do 
in a case of such importance. The lan- 
guage adopted by the supreme court is as 
follows: “The inquiry is made, ‘shall not 
a railroad mortgagee who applies for and 
obtains the appointment of a receiver, with 
authority to operate the road, be held res- 
ponsible for the liabilities incurred by such 
officer when they cannot be made out of the 
property itself? We think not, unless such 
responsibility was imposed as a condition to 
the appointment or the continuance of the 
receiver in office. The appointment of a 
receiver in a suit to foreclose a railroad 
mortgage is not a matter of strict right, 
but rests in the sound judicial discretion of 
the court; and it may, as a condition to 
issuing the necessary order, impose such 
terms as may, under the circumstances of 
the particular case, appear to be reasonable, 
and, if not acceded to, may refuse to make 
the order ; 30 Amer. L,. Rev. 161 ; Fosdick v. 
Schall, 99 U. S. 235, 25 L. Ed. 399. If, there- 
fore, upon an application for the appoint- 
ment of a railroad receiver, it appears prob- 
able that the income and corpus will prove 
insufficient to pay the expenses and liabili- 
ties thereof, we have no doubt that the court 
may require of the plaintiff, as a condition 
to such appointment, a guaranty of the pay- 
ment of the expenses of such officer. And 
if, at any time after the appointment has 
been made, it become apparent to the court 
that it will be unable to pay and discharge 
the present or future liabilities incurred by 
its executive officer and manager, it should 
refuse to continue the operation of the 
road under the receiver, unless its expenses 
are guaranteed. No court is bound or ought 
to engage or continue in the operation of 
a railroad or any other enterprise without 
the ability to promptly discharge its obliga- 
tions, and, unless it can do so, it should 
keep out or immediately go out of the busi- 
ness. But, unless such terms are imposed 
as a condition of the appointment or contin- 
uation in office of the receiver, his em- 





ployees must look to the property in the cus- 
tody of the court and its income for their 
compensation. They have no claim what- 
ever on any of the parties to the litigation. 
They are the employees and servants of the 
court, and not of the parties. Their wages 
are in no sense costs of the litigation ; and, 
although incurred during the progress of 
the suit, they are not incurred in the suit. 
They are neither expenses of the plaintiff, 
nor of the defendant, and are not fees or 
costs which can be charged against the suc- 
cessful party to the litigation, as is sought 
to be done in this case.” 








NOTES OF IMPORTANT DECISIONS. 


WILLS—ADOPTED CHILD WHETHER EN- 
TITLED TO TAKE UNDER A CLAUSE NAM- 
ING A CHILD OF TESTATOR OR IN BVENT 
OF THE DEATH OF SAID CHILD BEFORE 
THE TESTATOR, THEN TO THE CHILDREN 
OF SAID CHILD.—In re Woodcock (Maine), 68 
Atl. Rep. 821, is a case arising upon the follow- 
ing facts: Testatrix provided in her will for cer- 
tain children, and in the event of the death of 
any one of said children before taking under 
the will, leaving a child or children living, 
then said child or children to take the same 
part its parent would have taken if living. 
Horatio H. Johnson died leaving an adopted 
daughter, Ella Johnson Woodcock, the appel- 
lant, and the question is as to whether she 
can take under the will, not being a child of his 
blood. The court concludes that where one is 
making provision for his own “child or chil- 
dren” by that designation, he should be held to 
have included an adopted child since he is un- 
der obligation in morals, if not in law, to 
make provision for such child. The court an- 
nounces a different rule, where provision is 
made for the child or children of, some other 
person than the testator, as follows: 

“Where in a will provision is made for ‘a 
child or children’ of some other person than 
the testator, an adopted child is not included, 
unless other language in the will makes it 
clear that he was intended to be included, 
which is not the case here. In making a de- 
vise over from his own children to their 
‘child or children,’ there is a presumption 
that the testator intended ‘child or children’ of 
his own blood, and did not intend his estate to 
go to a stranger to his blood. Blood relation- 
ship has always been recognized by the com- 
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mon law as a potent factor in testacy. In this 
case Ella, the adopted child of Horatio, 
however fully his child in law, was not the 
grandchild of Horatio’s mother, the testatrix, 
was not in any way related to her, was a stran- 
ger to her blodd. The testatrix was under no 
sort of obligation, moral or family, to make any 
provision for her. We do not think it clear from 
the terms of her will that she intended Hora- 
tio’s share to go out of the blood to a child by 
adoption only, and hence we hold that Ella, 
who was only a child by adoption, does not take 
anything under the will. Russell v. Russell, 84 
Ala. 48, 3 So. Rep. 900; Schafer v. Eneu, 54 Pa. 
304.” 








MAY ANY DISCRETION BE EXERCISED 
IN THE ISSUANCE OF MUNICIPAL 
LICENSES? 


The question, whether every applicant 
for a municipal license who tenders to the 
proper officer the prescribed license fee can 
of right demand the issuance of the license, 
is one of interest to municipal officials. 


An inquiry into the meaning of the word 
license, as used in this connection, will 
prove helpful in the investigation of the 
question. The power to license is thus 
defined in’'Shuman v. City of Fort Wayne.’ 
“The power to license depends upon 
the concurrent power to prohibit. The 
business or occupation is declared unlaw- 
ful, except upon, compliance with certain 
conditions. A license, then, is a privilege 
granted to carry on some occupation or 
exercise some right which could not be 
legally exercised without the grant of such 
license. The pursuit of the prohibited oc- 
cupation becomes a franchise-in the power 
of the municipality to grant, and the license 
fee is the price exacted for the right to 
exercise the franchise.” The power to 
license is derived from the police power of 
the state-—that general power of a govern- 
ment to preserve and promote the public 
welfare, by which the state seeks not only 
to preserve the public order and to prevent 


(1) 127 Ind. 109, 115. 





offenses against the state, but also to estab- 
lish for the intercourse of citizens with 
citizens those rules of good manners and 
good neighborhood which are calculated to 
prevent a conflict of rights and to insure 
to each the uninterrupted enjoyment of his 
own so far as is reasonably consistent with 
a like enjoyment of rights by others.? 

It is well to note in this connection that 
many so-called license fees exacted from 
those who pursue useful occupations which 
are neither hurtful nor pernicious to so- 
ciety, and which do not call for municipal 
regulation, are in fact taxes, exacted under 
the revenue power. The fact that the 
power to license, as delegated to munici- 
palities, is usually coupled with the power 
to tax and regulate, is the source of much 
confusion. Ordinarily, a license fee proper 
cannot exceed the actual expense of issuing 
the license and inspecting and controlling 
the business licensed.* It is a matter of 
common experience that license fees are 
frequently fixed so high that there can be 
little question that they include an exercise 
of the concurrent taxing power and are 
also revenue fees. Nevertheless, it seems 
that licenses imposed on the liquor traffic 
and other occupations which call for regu- 
lation by the municipality, do not cease to 
be licenses proper, even though including 
an exercise of the taxing power and yield- 
ing a revenue in excess of that required for 
the purpose of regulation and inspection.‘ 
It is the purpose of this article to deal 
with licenses proper only, that is, the per- 
mits required of those engaging in occu- 
pations which are harmful or pernicious to 
society, or which call for municipal regu- 
lation because of their peculiar opportuni- 
ties for imposition and fraud. The word 
license, as used herein, is to be understood 
as referring to the permission granted by 
virtue of the police power, either alone, or 


(2) Cooley’s Const. Lim. 
Blackstone’s Com. 162. 


(6th ed.) 704; 4 


(3) State v. Forcier, 65 N. H. 42; State v. 
Heineman, 80 Wis. 253, 27 Am. St. Rep. 34. 


(4) East St. Louis vy. School Trustees, 102 
Ill. 489, 40 Am. Rep. 606; Indianapolis v. Bieler. 
138 Ind. 30, 41. 
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concurrently with the taxing power, but 
not the permission exacted only by virtue 
of the revenue power of a municipality. 

It has been said that a license is a right 
granted by some competent authority to 
carry on a business which could not be 
exercised without such grant. This defini- 
tion should not be construed as meaning 
that the business is per se illegal, for res- 
trictions on the conduct of the most neces- 
sary and common occupations are prescrib- 
ed when from their nature they afford 
peculiar opportunities for imposition and 
fraud. Peddlers, hawkers, draymen, hack- 
men, pawnbrokers and auctioneers are faim- 
iliar examples of occupations thus licensed. 
It is in an effort to carry out the purpose 
of the police power, in the prevention of 
imposition and fraud on the public, that a 
license is exacted from those engaged in 
such occupations, in order that persons 
of bad reputation, or those guilty of dis- 
honest practices may be effectually debarr- 
ed from opportunity to impose upon the 
public.® 


If the purpose of the pclice power, as 
carried out in the exaction of a license, 
is to be effective and serve its intended end, 
some qualified officer must decide whether 
the particular applicant is one of those 
persons of bad repute who are to be ex- 
¢luded from the particular occupation, that 
is, he must exercise a discretion in the issu- 
ance of the license. This conclusion ap- 
pears sound and the authorities are practi- 
cally unanimous in upholding the doctrine 
that there is such a discretion.* The deci- 
sion of the court in City of St. Paul v. 
Troyer,” very clearly sets out the reason 
for the rule: “The power to regulate and 
license necessarily involves the power to 
refuse to license, where, in the judgment of 


(5) Cooley’s Const. Lim. (6th ed.) 743. 


(6) People v. Grant, 126 N. Y. 473, 481, 27 
N. E. Rep. 964; People v. Thatcher, 42 Hun (N. 
Y.), 349, 353; People v. New York, 7 How. Prac. 
(N. Y.) 81; St. Paul v. Troyer. 3 Minn. 200, 203; 
Harrison v. People, 101 Ill. App. 224, 227; Swift 
v. People, 63 Ill. App. 453, 459; State v. Schoenig, 
72 Minn. 528, 532. 


(7) 3 Minn. 200, 203. 





the excise board, there are features con- 
nected with any particular application which 
would render a compliance unsafe or im- 
proper. Unless this power to refuse is 
admitted, there could be no regulation, 
because if the authorities were obliged to 
license every applicant who had complied 
with a prescribed set of conditions, or who 
would pay a certain sum of money, the 
power would be changed from one of regu- 
lation, into simply one of taxation; from a 
power, the judicious exercise of which is 
entirely at the mercy of the individual 
essential to the very life of a city, into one 
citizen, and of no possible advantage to the 
city, save in the paltry sums it might put 
into the treasury.” The same underlying 
principles are stated in another way in 
People v. Grant:’ “A power to grant a 
privilege to one is inconsistent with the 
possession on the part of another of an 
absolute right to exercise such privilege. 
The requirement that a person must secure 
leave from some one to entit!e him to exer- 
cise a right, carries with it, by natural im- 
plication, a discretion on the part of the 
other to refuse to grant it, if, in his judg- 
ment, it is improper or unwise to give the 
rcauired consent.” 


This discretion in the issuance of munic- 
ipal licenses is to be exercised reasonably 
and not arbitrarily.2 As said in Harrison 
v. People: ‘The discretion of the mayor 
can not be arbitrary,—governed by fancy, 
caprice or prejudice; it must be a sound 
discretion, guided by law, legal and regu- 
lar. The mayor has not a discretion to re- 
fuse to issue licenses at his mere pleasure, 
—grant to some under the very circum- 
stances which he denies to others.” 


In the absence from the license ordin- 
ance of rules and conditions operating gen- 
erally and impartially upon all who are 
embraced within its terms, and with which 
applicants may comply on equal terms, a 
question arises as to just how broad a dis- 


(8) 126 N. Y. 473. 481. 


(9) Harrison v. People, 101 Ill. App. 224, 227; 
Swift v. People, 63 Ill. App. 453, 459; St. Paul 
v. Troyer, 3 Minn. 200, 204. 
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cretion may be exercised by the licensing 
body. It has been held in a number of 
the states that ordinances placing restric- 
tions upon lawful conduct, or the lawful 
use of property, must in order to be valid, 
specify the rules and conditions to be ob- 
served in such conduct or business, and 
must admit of the exercise of the privilege 
by all citizens alike who will comply with 
such rules and conditions; that they must 
contain permanent legal provisions, operat- 
ing generally and impartially upon all who 
are embraced within their terms.’° Not- 
withstanding the absence of such regula- 
tions and provisions from an ordinance 
requiring a license proper, can any discre- 
tion be exercised and a license refused an 
applicant shown to be of bad character and 
repute? It appears reasonable that if the 
applicant be shown to be of bad character 
or repute, or guilty of dishonest practices, 
or otherwise an unfit character to be en- 
trusted with the privileges conferred by 
virtue of the particular license, the official 
issuing the license should, in the exercise 
of a reasonable descretion, be permitted to 
refuse a license, notwithstanding the ab- 
sence of definite requirements in the license 
ordinance. To hold otherwise would be to 
render the ordinance a nullity so far as ful- 
filling its purpose as an exercise of the 
police power is concerned. The courts of 
New York, Illinois and Minnesota have not 
only decided that there is an implied power 
to pass upon the fitness and character of the 
applicant by the mere exaction of a license, 
but have included other powers by implica- 
tion, though probably unwarranted in their 
conclusions in the latter respect. The 
license ordinance in State v. Schoening*? 
provided that “The city council may, in its 
discretion, direct that a license be granted 
and issued to such applicant” etc. It is to 
be noted that the ordinance provides no 
rules or standards for regulation, yet the 


(10) Plymouth v. Schulthies, 135 Ind. 339. 343; 
Helena v. Dwyer, 64 Ark. 424, 62 Am. St. Rep. 
206. 


(11) People v. Grant, supra; St. Paul v. 
Troyer, supra; Harrison v. People, supra. 


(12) Supra. 





court in construing the ordinance said: “A 
city council is not absolutely bound to issue 
a license to conduct such sales to every 
applicant, regardless of his character, who 
will pay the required fee. If the applicant 
is notoriously dishonest, or in the habit of 
resorting to fraudulent tricks and devices 
in conducting sales, the city council would 
be justified in refusing him a license. The 
power to grant licenses implies the power 
to refuse to do so for good cause. If they 
should arbitrarily, and not in the honest 
exercise of a sound discretion, refuse to 
grant a license for the purpose either of 
discriminating between citizens, or of pro- 
hibiting the business altogether, no doubt 
the aggrieved party would have his legal 
remedy.” 


The true rule would seem to be, that, if 
in addition to the proof of the good char- 
acter of the applicant for a license, the 
municipality desires that certain regula- 
tions be complied with, then those require- 
ments should be specified in the ordinance 
and be such as would operate generally 
and impartially upon all applicants. An 
example of such regulation would be 
where, in addition to satisfactory evidence 
of fitness, the applicant for peddler’s license 
is required to provide himself with standard 
weights or measures; or, where an appli- 
cant for license to sell intoxicating liquors 
at retail is required to arrange his windows 
and bar so that the interior of the saloon 
may be visible at prohibited hours. 


In conclusion, it may be said that a 
municipal official is not required to issue 
a license to every applicant who tenders 
the amount of the license fee, but may 
refuse to license an unfit or dishonest party, 
and in those cases where the ordinance 
contains regulations, may demand a com- 
pliance therewith as a condition precedent 
to the issuance of the license. If the fee 
exacted be but a tax, unconnected with an 
exercise of the police power, the license 
must be issued to all applicants tendering 
the prescribed fee. “i 


' WILMER T. FOX. 


Jeffersonville, Indiana. 
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EXECUTORS AND ADMINISTRATION—FOR- 
EIGN—RIGHT TO SUE. 





CAMPBELL v. HUGHES. 





Suvreme Court of Alabama, Nov. 21, 1907. 





’ 

Letters if administration having no extra- 

territorial force, a foreign administrator may 

only sue and collect assets in another jurisdic- 
tion thriugh legislative permission. 


DENSON, J.: This is a bill filed by a foreign 
administrator to foreclose a mortgage on a lot 
in the city of Huntsville, Ala. The mortgage 
was executed to the complainant’s intestate 
by Allen R. and Jennie L. Campbell, who were 
at the time husband and wife. Allen R. died 
before the bill was filed; and the respondents 
to the bill are Jennie L. Campbell and two 
minor children of Allen R. as his only heirs at 
law. It is the well-settled rule, according to 
the common law both in England and the 
United States, that letters of administration 
have no extraterritorial force. Consequently 
a foreign administrator can only maintain suits 
and collect assets of the deceased in another 
jurisdiction in virtue of a legislative permis- 
sion—ex comitate legis. Harrison y. Mahor 
ner, 14 Ala. 329; Jefferson v. Beall, 117 Ala. 
436, 23 So. Rep. 44, 67 Am. St. Rep. 177; John- 
stone v. McKinnon, 129 Ala. 223, 29 So. Rep. 
696. In many, if not all, of the states there 
are statutory provisions authorizing the main- 
tenance of suits and the collection of assets 
by foreign executors and administrators. Sec- 
tion 359 of our Code of 1896 provides that such 
an executor or administrator “may maintain 
suits and recover or receive property in this 
state; (1) By recording, at any time before 
judgment, or the receipt of the property a copy 
of his letters, duly authenticated according to 
the laws of the United States, in the office of 
the judge of probate of the county in which 
such suit is brought or property received. (2) 
By giving bond,” ete. Section 361 of the Code 
of 1896 provides that, “before a judgment is 
rendered in a suit “ought by such foreign ex- 
ecutor or administrator, the plaintiff must 
prove that he has complied in all respects with 
the provisions of section 359, and failing to do 
so, he cannot recover.” It has been held that 
this proof need not be made, in the absence of 
a plea of ne unques administrator. Berlin v. 
Sheffield Coal Co., 124 Ala. 322, 26 So. Rep. 
933; Johnson v. Kyser, 127 Ala. 309, 27 So. 
Rep. 784. While the denials of the answers 
may not amount to a technical plea ne unques, 
they must be held to operate to require proof 
of the filing of the copy, duly authenticated, be- 
fore judgment. Harris v. Moore, 72 Ala. 507; 





Noonan v. Bradley, 9 Wall. (U. S.) 394, 19 L. 
Ed. 757. 

The proof shows that a copy of the letters 
was recorded in the office of the judge of pro- 
bate on, to wit, the 13th day of October, 1904, 
before the bill was filed; but manifestly ‘this 
copy is not authenticated according to the 
laws of the United States. and the complain- 
ant can take nothing by that proof. Rev. St. 
§ 905 (U. S. Comp. St. 1901, p. 677). The 
complainant seems to have realized the fact 
that the copy would avail nothing; for he ob- 
tained a copy of his letters, duly authenticated, 
and introduced it in evidence. This copy was 
certified on the 23d day of September, 1905. 
In respect to the submission by the complain- 
ant on this copy, the note of submission re- 
cites that: “Complainant submits on the fol- 
lowing testimony: * * * Certified copy of 
letters of administration to James Hughes, de 
ceased, by the Surrogate Court of the county 
of New York and the state of New York, filed 
Sentember 26, 1905, and recorded in Record 
Book 42, page 444, of the records of said pro- 
bate court.” The probate court referred to is 
that of Madison county, as is made to appear 
by what precedes the foregoing in the note. 
It is clear that the certificate attached to this 
conv conforms to the laws of the United States 
in such cases made and provided. Rev. St. 
§ 905 (U. S. Comp. St. 1901, p. 677). But the- 
statute reauires that the copy shall be record- 
ed, and it is argued and insisted, for the ap- 
pellant, that the proof should show the record- 
ing of the copy and that the recording occurred 
before the filing of the bill. 

It has never been precisely determined by 
this court that the recording should take place 
before the commencement of suit; but it was 
said in the case of Hatichett v. Berney, 65 Ala. 
39: “The statute is permissive and prohibi- 
tory. * * * Though the statute does not, in 
words, express a prohibition of suits, or the vol- 
untary delivery of property, in the absence of a 
compliance with the condition, yet such is its 
manifest spirit and intent. It prescribes the 
terms upon which he may exercise here the 
authority derived from a foreign jurisdiction; 
and to the extent to which there might be 
recognition of such authority, in the “absence 
of compliance, there would be practical contra: 
vention of the legislative will.’ We do not 
consider that this is an adjudication that the 
copy should be recorded before the suit is com- 
menced. While we shall not refer specifically 
to the statutes of all the states on this subject, 
we will call attention to two, and to the con- 
struction that has been placed upon them by 
the appellate courts. In Wisconsin the stat- 
utes authorize suits by a foreign representa- 
tive upon the filing of his original letters or a 
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copy thereof in a county court. St. Wis. 1898, 
§ 3267. The court there held that an omission 
to comply with the statute before commence- 
ment of suit was cured by filing the letters 
pendente lite. The decision goes on the theory 
that the omission is a mere disability to sue, 
not going to the right of action. Smith v. Pech- 
ham, 39 Wis. 414. In Minnesota the statute is 
to the effect that a foreign representative may 
bring an action, “provided that, before com- 
mencing” the action, he shall file an authenti- 
eated copy of his letters, The court held that, 
the authority of the representative to sue being 
statutory, he must commence the action on 
the terms the statute prescribes, and if com- 
menced before filing the copy, and the objec- 
tion is properly taken, it is fatal, and the de- 
fect cannot be cured after commencement of 
the action. Fogle v. Schaeffer, 23 Minn. 304. 
To the same effect is Karrick v. Pratt’s Ex’rs. 
4 G. Greene (Iowa), 144. The Minnesota case 
simply declares what the statute then under 
consideration in terms expressed—that the 


copy must be filed before the commencement 
of suit. 


The sum of the cases construing similar 
statutes seems to be that the requirement of 
the statute is merely to furnish evidence of 
the plaintiff's representative character. and 
may be complied with after the suit is insti- 
tuted, unless the statute expressly provides 
that such letters or copies thereof shall be 
filed before commencing the suit. 18 Cyc. 1242; 
8 Ency. Pl. & Pr. 705. Our statute, providing 
in terms that a foreign representative “may 
maintain suits * * * by recording, at any 
time before judgment, * * * a copy of his 
letters, duly authenticated,” etc., seems to con- 
template that the copy may be recorded after 
the commencement of the suit, and this gains 
force from the wording of section 361 of the 
Code, above set out. Giving the words of the 
statute (section 359) their plain, everyday, 
common sense meaning, we conclude that it 
is not required that the copy should be record- 
ed before commencement of the action, and 
that recording before judgment meets the stat- 
utory requirement, This, we feel sure, is what 
the lawmakers intended. Buecker v. Carr, 60 
N. J. Eq. 300, 47 Atl. Rep. 34. 

The question then arises, does the proof 
show that the copy certified on the 23d day 
of September, 1905, has been recorded? It is 
too apparent to admit of dispute that the 
order of the probate judge, of date October 
13, 1904, and shown on page 39 of the record 
here, refers to the copy of the letters that 
was filed on the 13th of October, 1904 (which 
we have held not authenticated as required by 
the statute), and has no reference to the copy 
filed September 26, 1905. Therefore, if it can 





be considered at all (Foxworth v. Brown, 114 
Ala. 299, 21 So. Rep. 413; England v. Hatch, 
80 Ala. 247), it certainly cannot be for the 
purpose of showing that the copy of Septem- 
ber 26, 1905, was recorded. It follows that the 
contention of the complainant (appellee) in 
this’ respect cannot prevail. The fact to be 
proved is that a duly authenticated copy of 
the letters was recorded in the office of the 
judge of probate before judgment. The copy 
introduced in evidence bears this indorsement: 
“Filed Sept. 26, 1905. Record Book 42, page 
444. W.L. Lawler, Judge of Probate.” If the 
copy was recorded it could have been shown 
by the record book kept in the probate office, 
in which the paper was recorded, or by a certi- 
fied copy of such record. Loeb v. Huddleston, 
105 Ala. 257, 16 So. Rep. 714; Stebbins v. Dun- 
can, 108 U. S. 32, 2 Sup. Ct. Rep. 313, 27 L. 
Ed. 641. Or the copy of the letters, with cer- 
tificate of the judge of probate attached, show- 
ing that it had been recorded in a certain book 
in his office, with the date of such recording, 
would probably be sufficient proof of the fact. 
Cases cited supra. 

In the note of submission we do not find 
that Record Book 42 was offered in evidence. 
We construe the note simply as stating, in con- 
nection with the copy of letters offered, that 
it was recorded in said book. This statement 
cannot operate as evidence of the fact that the 
copy was recorded. The indorsement does not 
at all purport to be.a certification by the judge 
of probate. It is a mere memorandum, and of 
itself merely does not show a recording of the 
copy. We have no precedent for holding that 
it is evidence of the recording of the copy, and 
we apprehend that such a precedent would be 
a bad one, unsupported by sound reasoning. 
On these considerations we hold that the proof 
does not show that a copy of the complainant’s 
letters of administration, duly authenticated 
according to the laws of the United States was 
recorded in the office of the judge of probate, 
and that, the evidence failing in this respect, 
the decree in favor of the complainant, fore- 
closing the mortgage, should not have been 
rendered. Harris v. Moore, 72 Ala. 507, 

We have seen that section 361 of the Code 
makes proof by the complainant that he has 
recorded in the office of the judge of pro 
bate a copy of his letters, duly authenticated 
according to the laws of the United States, a 
condition precedent to recovery in the action; 
and, having reached the conclusion that the 
complainant has failed to prove this fact it fol- 
lows that the chancellor erred in decreeing in 
his favor, and should have rendered a decree 
dismissing the bill. This makes it unneces- 
sary to consider any other question in the 
record. A decree will be here rendered, re- 
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versing the decree of the chancellor, and dis- 
missing the Dill. - 
Reversed and rendered. 


Note —Legal Status of Foreign Administra- 
tors.—Woerner states the rule as follows: “No 
executor or administrator can, in his official ca- 
pacity, originate or maintain an action in the 
courts of any country, save that which has 
granted him letters testamentary or of admin- 
istration, without authority, from the country 
in which he brings the action; nor collect rents, 
or in any manner intermeddle with the proper- 
ty of the deceased in such country.” Woern- 
er’s Am. Law of Adm., 2d Ed., par. 160. 

The following portion of the opinion in In 
re Estate of Crawford, 68 Ohio St., 58, 67 N. 
Rep. 156, is in point: “Every grant of adminis- 
tration is strictly confined in its authority and 
operation to the limits of the territory of the 
government which grants it, and does not, de 
jure, extend to other countries. It cannot con- 
fer, as a matter of right, any authority to col- 
lect assets of the deceased in any other state, 
and whatever operation is allowed to it beyond 


* the original territory of the grant is a mere’ 


matter of courtesy which every nation is at 
liberty to yield or to withhold according to 
its own policy and pleasure, with reference to 
its own institution, and the interests of its own 
citizens. Vaughn vy. Northup, 15 Pet. 1. The 
same doctrine is announced by Justice Story in 
his Conflict of Laws, where, at section 514, it 
is stated: ‘It is exceedingly clear that the pro- 
bate grant of letters testamentary or of letters 
of administration in one country give authority 
to collect the assets of the testator or intestate 
only in that country, and do not extend to the 
collection of assets in foreign countries; for 
that would be to assume an extraterritorial 
jurisdiction or authority, and to usurp the func- 
tions of the foreign local tribunals in that mat- 
ter. It is no answer to say that the effects of 
the testator or intestate are assets wherever 


they are situated, at home or abroad. The 
question is not whether they are assets or not, 
but who is clothed with authority to admin- 


ister them: and this must be decided by the 
local jurisdiction, where they are situated, for 
the original administration has no extra-terri- 
torial operation.” An administrator, as such, 
cannot intermeddie with the effects of his in- 
testate in another state, unless permitted to 
do so by the laws of that state; otherwise it 
would be in the power of one state to regulate 
the distribution of property situated in anoth- 
er.” 

From the foregoing, it will appear that an 
executor or administrator has no rights with 
reference to property located in another state, 
other than are conferred by statute. Where 
such statutes exist, the terms of the statute 
must be complied with before the courts of 
the state are open to the foreign executor or 
administrator. As there is no vested right to 
the courts of the state, the statute may pre- 
scribe the condition, upon which the courts will 
be open to the foreign administrators. 





CORRESPONDENCE. 





FAILURE OF CRIMINAL STATUTE TO SET 
LIMIT ON EXTENT OF PUNISHMENT. 


Editor Central Law Journal: 


The question of Mr. Porter in regard to the 
Oklahoma constitution can, I believe, be readi- 
ly answered. While the legislature may define 
all offenses and prescribe the punishment 
therefor, yet the matter of the quantum of 
punishment is properly one for judicial determi- 
nation. The common law does not fix either a 
maximum or a minimum penalty for the great- 
est number of offenses, to-wit, the offenses 
classed as misdemeanors. The punishment for 
these is fine or imprisonment, or both, in the 
discretion of the court. If, therefore, the Ok- 
lahoma constitution had merely provided, that 
offenders under the statute in question should 
be punished at the discretion of the court, with- 
out fixing either a maximum or minimum pen- 
alty, it would still be valid. See U. S. v. Cool- 
idge, Fed. Cas. 14,857; State v. Falkenham, 73 
Md. 463; Beard v. State, 74 Id. 130. A some- 
what extended discussion of questions relating 
to this subject will be found in the cases in 
which the constitutionality of laws authorizing 
an “indeterminate sentence” has arisen. Dreyer 
v. Illinois, 187 U. S. 71; George v. Lillard, 106 
Ky. 820; State v. Page, 60 Kan. 664; Re Con- 
ditional Discharge, 73 Vt. 414; People v. Cook, 
147 Mich. 127. The limitation of kinds and 
degrees of punishment ordinarily is to be 
found only in constitutional prohibitions as to 
cruel and unusual punishment. These provis- 
ions, however, do not operate so as to require 
a maximum punishment to be expressly fixed 
by statute. See Re Kemmler, 136 U. S: 436; 
Mitchell v. State. 82 Md. 527. In addition to 
this, it must be borne in mind in the consider- 
ation of all such questions, that limitations of 
legislative power contained in the federal con- 
stitution do not ordinarily operate as a restraint 
upon state legislatures. Maxwell vy. Dow, 176 
U. S. 581. 

Very truly yours, 
LEWIS HOCHHEIMER. 

Baltimore, Md. 








JETSAM AND FLOTSAM. 


SURVIVORSHIP WHERE DEATH OCCURS IN 
SAME CALAMITY. 


Where two persons perish in the same ca- 
lamity, some systems of law have established 
artificial rules to deal with the question of sur- 
vivorship in the absence of any positive ¢vi- 
dence. The question commonly, arises in cases 
of shipwreck. In such cases the rule of the Ro- 
man law was that a father was deemed to have 
survived his son when the latter was under the 
age of puberty; but the son was assumed to 
have been the survivor, as being the more ro- 
bust, when he had attained that age. More elab- 
orate rules are contained in the French Code 
for regulating succession when two members 
of a family have died in the same casualty 
(evenment), the legal presumption depending 
sometimes on age and sometimes on experience. 
The German law, on the other hand, presumes 
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that persons who have succumbed to a com- 
mon danger have died at the same moment. In 
one English case, Vice Chancellor Wigram held 
that when two persons die by the same stroke 
or accident, and no special circumstances have 
been proved in evidence, the law will draw a 
presumption from general circumstances, such 
as the comparative health, strength, age or ex- 
perience of the parties. The judgment of the 
House of Lords in Wing v. Angrave, however. 
has overruled this decision, and it is clear that 
there is no presumptio juris in English law 
that when two persons have met their death in 
one calamity either has been the survivor. It 
is always a question of fact; and if there be any 
evidence, however slight, that one person lived 
longer than the other, the court mdy act upon 
it. In Wallis v. Brown, decided last week in the 
Court of Probate, the point arose, not, as in 
most of the cases, as the result of a shipwreck, 
but in consequence of a double murder and sui- 
cide, one of the deceased having gone out of 
his mind and shot his wife, his sister-in-law and 
himself. There was medical evidence, founded 
on the position of the bodies, which pointed 
strongly to the inference that the wife had 
lived longer than the others, and Mr. Justice 
Bargrave-Dean made a declaration that she 
had survived her sister.—The Law Journal, 
London. « 


, 


ADDITIONAL CIRCUITS. 


Some quiet criticism of the legislature in re- 
gard to the creation of a new circuit has been 
goin~ on in the state. It has been more in the 
nature of a query than of a criticism. There 
are now thirty circuits in the state. There are 
seventeen corporation courts; two chancery 
courts. So we have forty-nine judges in the 
state. not counting the five appellate judges. 
There are one hundred counties. That averages 
a circuit judge to three counties. Virginia has 
a population of two million, in round numbers. 
England has a population of thirty-two million, 
and has twenty-three judges, who not only do 
the ordinary civil and criminal work, but also 
the admiralty, bankruptcy, patent and trade- 
mark proceedings. It is true that there are a 
good many inferior tribunals who settle the 
smaller civil and criminal cases, but they cor- 
respond to our justices and police judges and 
need not enter into the comparison. 

The English judges are practically on the 
bench every day of the year, with the exception 
of the long vacation—not quite three months 
in summer and fall, and the short vacation, 
which is less than a month. So an English 
judge is busily occupied for at least two hun- 
dred days in the year and does a good deal of 
work in chambers between term times. They 
are paid proper salaries and can afford to de- 
vote their whole time to their work. Indeed, 
they are not allowed to do anything else. There 
is consequently little delay in litigation. Prac- 
tice is settled. Nine judges arrange all the de- 
tails, and no question of practice ever “goes 
up.” Lawyers are held to rigid compliance with 
the rules of courts, and suitors and jurors have 
been taught severe lessons as to the effect of 
procrastination and delay. No time is wasted 
in court over questions of evidence or improper 
questions. The judges and lawyers alike seem 
perfectly familiar with the rules of evidence, 
and counsel are sharply rebuked by the judge 
and frowned down upon by the profession when 
improper questions are asked. There is very 
little delay in selecting juries, and no time is 





allowed to be lost in wrangling over the admis- 
sion or rejection of testimony. We boast of 
having inherited our laws and love of justice 
from our English ancestors. Might we not now 
follow our English kin in the great advances 
they have made in their rules of practice, their 
celerity and certainty of justice, and in their 
judicial system? Fewer judges, higher pay, 
harder work, the cessation of our wrangling 
over questions of procedure and admission of 
testimony. ‘Fresh justice,” saith my Lord Ba- 
con, “is the sweetest.” Should we not do all 
that we can to render it fresh and easy to ob- 
tain?—Virginia Law Register. 








BOOK REVIEWS. 


STREET RAILWAY REIPORTS, ANNOTATED, 


VOL, 4. 
This wolume of reports deals’ exclusively 
with the law of street railways. The re- 


rorts are from the courts of last resort, both 
federal and state. The volume will be of great 
value, especially to those attorneys practicing 
in the larger cities. The annotations are ex- 
tensive, and present the law of the various 
phases of this interesting subject very fully. 
This volume contains a combined index to 
notes in all four of the volumes. The decisions 
are all recent, and the annotations present a 
comprehensive view of the law in its present 
state of development. Edited by Frank B. 
Gilbert. Me:vin Bender and Harold J. Hinman 
of the Albany Bar. Published by Mathew Ben- 
der & Co., Albany. 


AMERICAN STATE REPORTS, VOLS. 114 AND 
115. 

These volumes are well up to the standard of 
this series. The cases are well selected, cover 
a wide scope, and contain case notes, or anno- 
tations of great value. In these volumes cases 
will be found on many of the important branch- 
es of the law. The decisions are recent, and, 
in connection with the case notes, present the 
law in its present state of development. Pub- 
lished by Bancroft-Whitney Co., San Francisco. 








BOOKS RECEIVED. 


American Law. A Commentary on the Jur- 
isvrudence, Constitution and Laws of the United 
States. Second Edition. By James De Witt 
Andrews. Editor of “Wilson’s Works,” ‘“An- 
drews’ Stephen’s Pleading.” “Cooley’s Black- 
stone,” (fourth edition.) Vols. 1 and 2. Chicago. 
Callaghan & Company. 1908. Sheep. Price 
$12.00. Review will follow. 


Supplement to Pattison’s Digest of Missouri 
Reports, Embracing Volumes 186 to 200 of the 
Supreme Court Rports and Volumes 109 to 122 
of the Reports of the Courts of Appeals. Vol- 
ume 8. By Everett W. Pattison, LL. D., of the 
St. Louis Bar. St. Louis, Mo. The Gilbert Book 


Co. 1908. Sheep. Price $7.50. Review will 
follow. 
Mining, Mineral and Geological Law. A 


Treatise on the Law of the United States, in- 
volving Geology, Mineralogy and Allied Sciences 
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as Applied in Mining, Real Estate, Public Land, 
United States Customs and other Litigation. 
Also the Acquisition and Maintenance of Mining 
Rivehts in the Public Domain and Obtaining 
Patents for Mineral Land under the United 
States Mining Laws. By Charles H. Shamel, of 
the Illinois and Michigan Bars. 1907. Hill 
Publishing Company. Buckram. Review will 
follow. 


Negligence in Law. By Thomas Beven, of the 
Inner Temple, Barrister-at-Law. Third Edition. 
2 Volumes. London. Stevens and Haynes, Law 
Publishers. For sale by Cromarty, Law Book 
Company, Philadelphia, Pa. Cloth. Price $18.00. 
Review will follow. 








HUMOR OF THE LAW. 





A St. Louis attorney reports that a client 
from Denver, in objecting to a $10.00 fee a& be- 
ing too high, said that™n Denver fees were 
very, very moderate. In fact, that $25.00 there 
would pay for a divorce, the lawyer paying all 
expenses out of that sum, and if you didn’t have 
any grounds for a divorce, he would also fur- 
nish the grounds. 


“What was the cause of this rumpus?” asked 
the judge. 

“Well, you see, judge,” replied the policeman, 
“this man here and that woman there are mar- 
ried”— 

“Yes, yes, I know. But what other cause.” 


Magistrate (to prisoner)—What is your oc- 
ecupation? Prisoner—I am a locksmith, your 
worshin. Magistrate—And how came you to be 
found in a gambling house? What were you 
doing when the police appeared? Prisoner— 
Making a bolt for the door. 


In a western town H. was defending a phy- 
sician in a suit brought by a negro who wanted 
damages, his wife having died shortly after 
an operation, 

When it came his turn to cross-examine the 
plaintiff, he asked. “Mr. Wilson, how old was 
your wife when she died?” 

“About forty-five, sir.” 

“Been in feeble health for a long time, had 
she not, Mr. Wilson, and cost you a great deal 
for medicine and help?” 

“Yes, sir.” 

“You have married again, have you not?” 

“Yes, sir.” 

“How old is your present wife?” 

“About thirty-five” 

“Ts she stout and healthy, Mr. Wilson?” 

Tes, 4a-" 

“Then, Mr. Wilson, will you please state to 
thts jury how you are damaged in this case?’ 
Mr. Wilson could make no answer. The good 
and true men thought he had made rather a 
rood thing by his bereavement.—Law Students’ 
Helper. 


They were cross-examining, in a Chicago 
court recently,’ a bookmaker who had _ been 
caught in the toils for playing some other game 
than his own. 

The third sub-assistant disfrict attorney was 





intent upon conviction, however, and was doing 
his best, none too successfully, to shake the tes- 
timony of the defendant. 

“You're sure of that?” he yelled, as the book- 
maker stuck to an assertion that did not suit 
the case of the state. 

“Sure, I am certain,” came the answer. 

“You remember that you are under oath?” 

“I do that.” 

“And you’d swear to this statement of yours?” 

“Swear to it? Why, Mr. Lawyér and judge, 
your honor, I'd bet a hundred on it any day.”— 
Spare Moments, 


One of our esteemed correspondents in the 
national capitol writes us that one of the most 
noted preachers of that tity, preaching recen.- 
ly on the subject:'“The Questioning Lawyer,” 
asked the question: 

“Why is a lawyer such a restless sleeper?” 

Answering his own question the preacher se- 
riously reflected on the “sin that doth so easily 
beset” the legal profession when he said: 

“Because he lies on one side and then on the 
other.” 


A legal correspondent writes: My client, 
O’Sullivan, swore that Phil Ryan owed him $40 
for work. The defendant swore he owed him 
“niver a cint,” that he had paid all he owed 
him. That being all the evidence the case re- 
solved itself into a mere matter of credibility 
between the parties. The Justice reserved his 
decision, and on the day appointed gave my 
client a verdict for $20. I asked him how he 
got at it? And this was his explanation: “Ye 
see, wan swore wan thing and the ither anither, 
so, ye see, I give ’em both the binifits of the 
doubt and split the difference—which makes 
jist °20 for the plaintiff.’"—Harper’s Monthly. 





WEEKLY DIGEST. 








Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. Aeceord and Satisfaction—Pleading. — An 
answer to an action for setting forth full settle- 
ment and discharge of such services held a suffi- 
cient plea of settlement of the cause of action. 
—wWilson v. Northwestern Nat. Life. Ins. Co., 
Minn., 114 N. W. Rep. 251. 


2. Acknowledgment—Married Women. — A 
married woman seeking to show that no pri- 
vate examination was taken, notwithstanding 
the certificate of an officer to the contrary, has 
the burden of proving the fact by clear and 
convincing proof.—Davis v. Davis, N. C., 59 S. 
E. Rep. 659. 


3. Sufficiency.—Though the statute requires 
that the true date of making an acknowledg- 
ment of an instrument shall be stated in the 
certificate thereof, the rule is that it is sufficient 
if the date appears by evidence within the in- 
strument itself.—Boswell v. First Nat. Bank, 
Wyo., 92 Pac. Rep. 624. 





4. Action—Waiver of Tort.—Where a tres- 
passer cuts and sells, or converts to his use trees 
growing on the land, the owner of the land may 
waive the tort and sue in assumpsit, but he 
cannot maintain assumpsit when title to 
the land is in contest between the parties.— 
Parks v. Morris, Layfield & Co., W. Va., 59 S. E. 
Rep. 753. 

5. Agriculture—Fertilizers—Where a_ note 
sued on was given for fertilizers, and some of 
the packages when received had tags and others 
had wire indicating that they had been tagged, 
an inference that the law had been complied 
with held justified—Young v. Murray, Ga., 59 
S. E. Rep. 717. 


6. Appeal and Error—Decisions Reviewable. 
—Under Code Civ. Proc. 1902, Sec. 11 subd. 2, 
allowing an appeal from an order striking out 
a pleading or any part thereof, there is no ap- 
peal from an order refusing to strike.—Cooper 
v. Atlantic Coast Line R. Co., S. C., 59 S. E. 
Rep. 704. 


- 


7. Evidence.—A party obtaining a decree 
in chancery granting affirmative relief, to main- 
tain it, must preserve the evidence by a certi- 
ficate of evidence, or the decree must find spe- 
cific facts that were proved on the hearing.— 
Patterson vy. Northern Trust Co., Ill, 82 N. E. 
Rep. 837. 


8. Failure to Disclose Nature of Rejected 
Evidence.—The court cannot assume on appeal 
that an answer favorable to one objecting to the 
exclusion of evidence would have been given, 
where the expected answer was not disclosed.— 
Delmar Oil Co. v Bartlett, W. Va., 59 S. E. Rep. 
634. 


9. Joint Assignment of Error.—lIn an ac- 
tion against a corporation, its president, and 
others, as joint makers of a note, a joint as- 
signment of error by the corporation and its 
president, held not available.—National Auto- 
matic Furnace Co. v. Wilmer, Colo., 92 Pac. 
Rep. 702. 


10. Permission to Withdraw.—Where on 
the call of a case the plaintiff in error entered no 
appearance, but asked to withdraw the writ of 
error, under rule 22 (57 S. E. xii), the judgment 
will be affirmed on motion with damages at 10 




















per cent.—National Loan & Trust Co. v. Lovett, 
Ga., 59 S. E. Rep. 717. 

11. Questions Not Raised Below.—Wherea 
bill was dismissed for want of equity, appellee 
may not Sustain the decree because the bill is 
multifarious; that ground not having been 
raised below.—Litz v. Village of West Hammond, 
Ill., 82 N. E. Rep 634. 

12. Review.—The Supreme Court can over- 
turn the findings of a trial judge only when 
there is a clear preponderance against the find- 
ings after making allowance for elements which 
cannot appear in the record.—Pope vy. Alexan- 
der, Mont., 92 Pac. Rep. 565. 

13. Arbitretion and Award—Sufficiency of 
Award.—An award of damages will not be held 
void for excess in a suit to set it aside, where 
there is no evidence in the record as to the value 
of the land subjected to the easement, nor as to 
the damages sustained.—Eureka Pipe Line Co. 
v. Simms, W. Va., 59 S. E. Rep., 618. 

14. Assignments—Bank Deposits.—Where a 
savings bank deposit was duly assigned to plain- 
tiff, who took the same as an innocent purchas- 
er for value, the fraud of a third person for 
whose benefit the assignment was made would 
not authorize the assignor to repudiate it 
as against plaintiff.—Radovsky v. Fall River 
Sav. Bank, Mass., 82 N. E. Rep. 693. 

15. Attorney and Client—<Action Between At- 
torneys for Accounting.—In a suit to require de- 
fendant, a member of a law firm, to account to 
his co-partners for corporate stock, evidence 
examined, and held to show that it was not ac- 
quired by him in the course of the partnership 
business.—Brown v. Cragg, Ill., 82 N. E. Rep. 
569. 

16. Authority of Assistant Attorney Gener- 
al—When an assistant attorney general has 
been appointed, the appointment will be pre- 
sumed to have been regularly made, and if his 
authority is challenged, under Gen. St. 1901, Sec. 
394, the certificate of appointment will be prima 
facie sufficient.—State v. Jepson, Kan., 92 Pac. 
Rep. 600. 

17. Bailment—Ownership of Property. — 
Where valuables were delivered to defendant 
with directions to deliver the same to B. or the 
depositor, and they were subsequently deliver- 
ed to B., who was the real owner, the deposi- 
tor’s receiver was not entitled to recover the 
value of the box from defendant.—Davis v. Don- 
ohoe-Kelly Banking Co., Cal., 92 Pac. Rep. 639. 

18. Bankruptey—Involuntary Proceedings. — 
Creditors other than the original petitioners may 
at any time join in a petition in involuntary 
bankruptcy, and on so joining subsequent to its 
filing may be reckoned in making up the num- 
ber of creditors and amount of claims required 
by the bankruptcy act to support the petition.— 
In re Crenshaw, U. S. D. C., S. D. Ala., 156 
Fed. Rep. 638. 


19. Jurisdictional Defects.—Where an ad- 
judication in bankruptcy was made without ob- 
jection on a voluntary petition alleging the peti- 
tioner’s residence within the district, and the 
court has proceeded to administer the estate 
the proceedings will not be dismissed on 
motion of a judgment creditor on the ground that 
when the adjudication was made the bankrupt 
had not resided in the district for the length of 
time required by Bankr. Act, c 541, Sec. 2 (1) but 
if the petition appears to have been filed in good 
faith, and the bankrupt is still a resident of the 
district, the order of adjudication will be set 
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aside and another entered as of a later date.— 
In re Tully, U. S. D. C., E. D. N. Y.. 156 Fed. 
Rep. 634. 

29. Notice to Creditors——Composition in 
bankruptcy held no defense as against a creditor 
not named in the schedules, in the absence of 
proof of notice to such creditor.—Collins & 
Toole v. Crews, Ga., 59 S. E. Rep., 727. 

21. Preference.—In a suit by a trustee in 
bankruptcy to avoid a preferential transfer of 
property, where the transferee has sold the 
property to as good advantage as the trustee 
could probably have done, he should rot be 
held to account for more than the amount re- 
ceived therefor.—AJlen v. McMannes, U. S. D. 
C., N. D. Wis., 156 Fed. Rep. 615. 

22. Property Held on Conditional Sale.— 
Bankr. Act held inapplicable to property held 
by a bankrupt purchaser under a conditional 
contract of sale-—Dunlop v. Mercer, U. S. C. 
Cc. of App., Eighth Circuit, 156 Fed. Rep. 545. 


23. Probable Claims.—Where a claim 
against a bankrupt for a minimum annual roy- 
alty under a license contract for the use of a 
patent was rejected by the special master as 
being in the nature of a penalty, and unen- 
forceable he was not authorized io ailow eny 
sum to the claimant except on proof that the 
patent was actually used by the bankrupt, and 
of the reasonable value of such use.—In re Be- 
vier Wood Pavement Co., U. S. D. C., S. D. N. 
Y., 156 Fed. Rep. 583. 

24. Bills and Notes—Liability of Endorser.— 
One who signs a note as maker or even as a 
surety, is liable to a bona fide holder, though 
the signature of another who appears as a maker 














is a forgery.—Fretwell v. Carter, S. C., 59 S. E. 
Rep. 639. ~ 
25. Right to Sue.—Where a note is payable 





to a corporation’s agent, the corporation may 
sue and the agent may also sue, under Civ. 
Code 1895, Sec. 3037, par. 2.—Young v. Murray, 
Ga., 59 S. E. Rep. 717. 

26. Boundaries—Acquiescence.—The doctrine 
of acquiescence has no application to the fixing 
of a boundary between a public highway and 
an abutting owner.—Quinn v. Baage, Iowa, 114 
N. W. Rep. 205. 

27. Ascertainment.—Where the beginning 
of a corner survey is on the bank of a stream, 
the measurement in running the lines thereof 
must be made from the place where the be- 
ginning corner stood at the date of the deed, 
irrespective of accretions to the lot.—Asheville 
Land Co. v. Lang, N. C., 59 S. E. Rep. 703. 

28. Bridges—Liability of City for Defects.— 
The city of Charleston is under duty to repair 
the bridge over Elk river connecting two streets, 
called the “Suspension Bridge,” and is liable for 
damage to persons and property from injury 
to the same caused by defect or want of repair 
of the bridge.—Cavender v. City of Charleston, 
W. Va., 59 S. E. Rep. 732. 

29. Cancellation of Instruments—Burden of 
Showing Fraud.—In a proceeding to cancel a 
deed or mortgage, the burden rests on the mov- 
ing party to overcome the presumption arising 
from the terms of a written instrument.—Ska- 
jewski v. Skaya, Minn., 114 N. W. Rep. 247. 

30. Mistake.—Where an instrument is exe- 
cuted to carry out an agreement previously en- 
tered into, but which by mistake of the drafts- 
man does not accomplish the intended purpose, 
equity will relieve therefrom.—Taylor v. God- 
frey, W. Va.. 59 S. E. Rep. 631. 











31. Carriers—Duty Toward Person Assisting 
Passenger.—In an action against a carrier by 
one entering a train to assist a passenger, for 
injuries sustained in leaving the moving train, 
evidence held sufficient to take to the jury the 
question whether the carrier had notice of plain- 
tiff’s intention to disembark.—Cooper v. Atlan- 
tic Coast Line R. Co., S. C., 59 S. E. Rep. 704. 


32. Ejection of Passenger.—A carrier, sued: 
for ejection of a passenger, held not precluded 
from relying on a forfeiture of his ticket for 
misuse because the conductor at the time of the 
ejection erroneously refused to accept the ticket 
because it had expired.—Baltimore & O. S. W. 
RC. v. Evans, Ind., 82 N. E. Rep. 773. 


33. Chattel Mortgages—Attorney’s Fees. — 
Obligation to pay attorney’s fees in a chattel 
mortgage is collectible in the same manner as if 
contained in a note or other evidence of in- 
debtedness.—Sheffield v. Bainbridge Oil Co., Ga., 
59 S. E. Rep. 725. 

34. Commerce—Separate Passenger Trains.— 
An order of the board of railroad commission- 
ers requiring a railroad company to operate 
separate passenger service within the state is in 
the exercise of its police power, and is not an 
attempt to regulate interstate commerce.—State 
v. Missouri Pac. Ry. Co., Kan., 92 Pac. Rep. 

06. 

, 35. Constitutional Law—Deprivation of Prop- 
erty.—Denver City Charter, art. 7, Sec. 34, lim- 
iting the time for actions to annul assessments 
for local improvements, held, when considered 
in connection with section 62, not to deprive 
persons of their property without due process of 
law.—Jackson v. City of Denver, Colo., 92 Pac. 
Rep. 690. 

36. Eminent Domain.—Gen. Laws 1907, D. 
215, ec. 191, relating to the construction of a ditch 
over lands adjoining those of an owner seeking 
to drain his own lands, is unconstitutional as 
depriving land owners of their property without 
due process of law.—In re Schubert, Minn., 114 
N. W. Rep. 244. 

37. Eminent Domain.—St. 1896, p. 444, c. 
450, Sec. 4, is not unconstitutional, though ar- 
bitrarily discriminating against a stockholder 
also an employee as to the right to compensate 
for loss of employment.—Whiting v. Common- 
wealth, Mass., 82 N. E. Rep. 670. 

38. Freedom of Contract.—22 Del, Laws, p. 
145, c. 99, if applicable to prohibit a contract of 
insurance executed in another state by a foreign 
insurance company not having complied with the 
laws of Delaware insuring property in that state 
it would be unconstitutional to that extent as 
impairing the citizen‘s right to contract.—Atlas 
Mut. Ins. Co. v. Fisheries Co., Del., 68 Atl. 
Rep. 4. 

39. Judicial Powers.—While a court of 
equity of the United States may properly enjoin 
the enforcement of a municipal ordinance which 
impairs the obligation of a contract in violation 
of the federal constitution, it has no power to 
enjoin the passage of such an ordinance, which 
involves the exercise of legislative discretion.— 
Missouri & K. Ry Co. v. City of Olathe, U. 8S. 
c. C., D. Kans., 156 Fed. Rep. 624. 

40.—Service of Process on Foreign Corpora- 
tion.—The question whether a foreign corpora- 
tion is doing business in the state so that service 
of summons may be made upon its agent is one 
of due process of law under the constitution 
of the United States.—Wold v. J. B. Colt Co., 
Minn., 114 N. W. Rep. 243. 
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41. 
regulating the liquor traffic, section 3 held not 
unconstitutional as permitting a village council 
to unjustly discriminate against persons desiring 
to engage in such business.—Quay v. Shepherd, 
Mich., 114 N. W. Rep. 238. 

42. Contracts—Invalidity as Voiding. — The 
general rule that illegal contracts are void is 
qualified by the exception that, where a contract 
is not evil in itself, and its invalidity is not de- 
nounced as a penalty for its violation, and the 
statute prescribes another specific penalty, the 
courts will not affix an additional penalty not 
intended by the law-making power.—Dunlop v. 
Mercer, U. S. Cc. C. of App., Eighth Circuit, 156 
Fed. Rep. 545. 

43. Questions for Jury.—In an action to re- 
eover the price for drilling an oil weil, whether 
such well was drilled to a proper depth in ac- 
cordance with the contract and with proper 
skill held a question for the jury.—Delmar Oil 
Co. v. Bartlett, W. Va., 59S. E. Rep. 634. 

44. Time for Performance.—Where there is 
an agreement to deliver certain articles under 
a contract, but no date is fixed for the delivery, 
the law will presume delivery to be made on 
demand, or within a reasonable time.—McKinnie 
v. Lane, Ill, 82 N. E. Rep. 878. 


45. Corporations—Legislative Regulation. —_ 
The state has the right to establish regulations 
for public service corporations and to enforce 
the same by appropriate penalties, and in so do- 
ing the right of classification is largely referred 
to its discretion.—Morris-Scarboro-Moffitt Co. v. 
Southern Express Co., N. C., 59 S. E. Rep. 
667. 

46. Stock Subscription.—A subscriber to an 
invalid issue of stock in an insurance company 
held not estopped to deny his liability on such 
subscription because he had voted the stock and 
participated in the management of the corpor- 
ation by virtue thereof.—Marion Trust Co. v. 
Bennett, Ind., 82 N. E. Rep. 782. 


47. Costs—Rights of Intervenors.—Where the 
rights of intervenors in an action at law would 
have been subserved through plaintiff without 
their intervention, which did not change the 
character of the action, they are not entitled to 
costs.—Reed v. Provident Sav. Life Assur. Soc., 
N. Y., 82 N. E. Rep. 734. 

48. Counties—Boundaries.—Neither the con- 
stitution nor statutes of the state require the 
lines of new counties to conform to township or 
precinct boundaries.—Parler v. Fogle, S. C., 659 
S$. E. Rep. 707. 


49. Courts—Original Jurisdiction of Supreme 
Court.—The Supreme Court has jurisdiction of 
original proceedings in mandamus to compel 
obedience to an order made by the board of 
railroad commissioners.—State v. Missouri Pac. 
Ry. Co., Kan., 92 Pac. Rep. 606. 


50. Criminal Law—Instructions. — The pre- 
sumption that an exceptor is prejudiced by the 
giving of an erroneous instruction requires a 
reversal of a judgment unless it clearly appears 
that the accused could not have been prejudiced 
thereby.—State v. McCoy, W. Va., 59 S. E. 
Rep. 758. 

51. Matters Not in Record.—The Supreme 
Court cannot consider a question requiring an 
examination of the terms of the resolution of a 
township board not made a part of the record 
—People v. Richards, Mich., 114 N. W. Rep. 
230. 

















Unjust Discrimination.—Act May 1, 1907. ° 





52. Warrants.—-Under the charter of a city, 
held, that a warrant issued by a justice of the 
peace may be made returnable before the re- 
ecorder of the city’s recorder’s court, as before 
any other justice of the peace.—State v. Lord, 
N. C., 59 S. E. Rep. 656. 

53. Criminal Trial—Discharge of Sureties.— 
Where a bail bond in effect required accused to 
answer to the original sentence of imprisonment, 
even though the imprisonment were remitted, 
the sureties may attack a bond’s validity, al- 
though the sentence was affirmed and accus- 
ed did not render himself in execution.—People 
v. Barrett, Cal., 98 Pac. Rep. 647. 

54, Discretion of Court as to Mistrial.—In 
all cases, capital included, the court may in its 
discretion declare a mistrial but in capital cases 
the facts must be found fully and placed on rec- 
ord, so that on a plea of former jeopardy the ac- 
tion of the court may be reviewed.—State v. 
Guthrie, N. C., 59 S. E. Rep. 652. 

55. Jurisdiction.—Where want of jurisdic- 
tion of the subject matter results from the un- 
constitutionality of an act, purporting to con- 
fer jurisdiction, an appeal is properly brought 
direct to the Supreme Court.—City of Aurora v. 
Schoberlein, Ill., 82 N. E. Rep. 860. 

56. Death—Distribution of Damages.—Revisal 
1905, Sec. 59, providing that recovery for negli- 
gent death shall not be applied as assets in the 
payment of debts or legacies, but shall be 
distributed as intestate property, refers to de- 
cedent’s creditors, and not the distributees.— 
Neill v. Wilson, N. C., 59 S. . Rep. 674. 

57. Descent and Distribution—Conveyances 
Between Heirs and Distributors.—A written in- 
strument, conveying to a widow during her 
widowhood the interest of certain heirs, held en- 
forceable against those signing it, though it was 
not signed by the widow nor by a minor child of 
the intestate.—Henderson v. Henderson, Iowa 
114 N. W. Rep. 178. 


58. Easements—Rights of Servient Owners.— 
The owner of a servient estate may maintain 
gates in a reasonable way at the termini of a 
right of way passing over the estate, and an 
ordinary gate ten feet wide is not an obstruction 
of a 16 1-2-foot right of way for wagons and 
other vehicles.—Berg v. Neal, Ind., 82 N. E. 
Rep. 802. 


59. Ejectment—Occupying Claimant’s Act.— 
One taking and holding possession of land, but 
not by virtue of a contract or agreement from 
or under any person claiming title derived from 
the public records or otherwise, is not entitled 
to the benefits of the occupying claimant's act. 
—Brown vy. Grady, Wyo., 92 Pac. Rep. 622. 


60 Eminent Domain—Police Power.—The en- 
forcement of regulations enacted in the proper 
exercise of police power of the state cannot be 
resisted as a taking of private property without 
compensation, in violation of Const. art. 1, Sec. 
21.—Stone v. Fritz, Ind., 82 N. E. Rep. 792. 


61. ‘Who Entitled to Damages.—Where 
damage to a lot bounded on a public street 
comes from the operation of a street railroad 
in it, the then owner may recover damages 
therefor, but not a subsequent owner.—Cotts v. 
Wheeling & E. G. R. Co., W. Va., 59 S. E. Rep. 
766. 


62. Equity—Trust Relation.Where the re- 
lation is such that a confidence is reposed by the 
principal in his agent, and the matters for which 
an account is sought are peculiarly in the know- 
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ledge of the latter, equity will assume jurisdic- 
tion.—Wilson v. Kennedy, W. Va., 59 S. E. Rep. 
736. 

63. Estoppel—Definition.—The doctrine of 
equitable estoppel is that a person may be pre- 
cluded by his conduct from asserting a right 
to the detriment of another person, who, en- 
titled to rely upon such conduct, has acted upon 
it—Draper v. Oswego County Fire Relief Ass’n., 
N. Y.. 82 N. E. Rep. 755. 

64. Evidence—Attorney’s Fees.—Parol evi- 
dence of the contents of a notice of a claim for 
attorney’s fees on foreclosure of chattel mort- 
gage, under Laws 1900, p. 53, held inadmissible 
in the absence of a proper foundation laid.— 
Sheffield v. Bainbridge Oil Co., Ga., 59 S. E. 
Rep. 725. 

65. Authority of Agent.—On an issue as to 
the authority of an agent to hire a broker, a 
witness, showing that he has worked under the 
principal and with the agent, may testify as to 
the fact of agency.—Fritz v. Chicago Grain & 
Elevator Co., Iowa, 114 N. W. Rep. 193. 

66. Opinion Evidence.—The greater or less 
acquaintance of witnesses, testifying as to the 
amount of hay a meadgw would probably pro- 
duce, with the meadow, goes to the weight to 
be given their testimony, and not its competency. 
—Meyers v. City of Charlotte, N. C., 59 S. E. 
Rep. 674. 

67. Execution — Ownership of Property. — 
Where property levied on belonged to the claim- 
ant and other persons jointly, neither of such 
persons being the defendant in fi. fa., the prop- 
erty could not be subjected.—McLendon v. Dun- 
lap Hardware Co., Ga., 59 S. E. Rep. 718. 


68. Sale of Remainder.—A remainderman’s 
interest, which is not contingent, though in- 
cumbered by a homestead, may be levied on and 
sold subject to the homestead right of the tes- 
tator’s widow.—Deadman vy. Yantis, Ill, 82 N. 
E. Rep. 592. 

69. Eminent Domain—Police Power.—The en- 
—An agreement by an executor that a contract 
of his testator, employing counsel to defend tes- 
tator’s brother, will be performed, is an assent 
to conform to its terms.—Barrett v. Towne, 
Mass., 82 N. E. Rep. 698. 


70. Rights and Liabilities of Legatees.—A 
legatee who has received no more than his legal 
share of the estate is not liable to account to 
another legatee, who, by a devastavit of the 
executor, fails to receive his full share, but the 
remedy is against the executor.—Sprinkle Vv. 
Holton, N. C., 59 S. E. Rep. 680. 

71. Fire Insurance—Waiver.—The doctrine of 
waiver as applied to insurance is invoked to re- 
lieve against forfeitures, and no consideration is 
required, nor any prejudice or injury to the oth- 
er party.—Draper vy. Oswego County Fire Relief 
Ass’n., N. ¥., 82 N. E. Rep. 755. 


72. Frauds, Statute of—Donation of Land for 
Highway.—A donation by the owners of land for 
a highway held a mere waiver of damages for 
the taking of land for public use, and not with- 
in the statute of frauds.—Quinn v. Baage, Iowa, 
114 N. W. Rep. 205. 

73. Part Performance.—That plaintiff en- 
tered on the performance of a parol contract for 
a year commencing at a future day, held not to 
take the contract out of the statute of frauds. 
—Bentley v. Smith, Ga., 59 S. E. Rep 729. 

74. Guardian and Ward—<Appointment of 
Guardian Ad Litem.—Where there has been no 




















service of summons on a minor defendant, the 
appointment of a guardian ad litem does not 
give the court jurisdiction of his person.—Man- 
ternacht v. Studt, Ill., 82 N. E. Rep. 829. 

75. Highways—Adverse Possession.—Where 
a road has been established and continuously 
used, the fact that fences bordering on it are 
not on the true line held not to create an es- 
toppel against the public.—Quinn v. Baage, Iowa, 
114 N. W. Rep. 205. 

76. Homicide—Malice.—It is not necessary to 
a conviction for murder that the state prove 
express malice or motive.—State v. McDowell, 
N. C., 59 S. E. Rep. 690. * 

77. Provocation.—Mere words or epithets, 
however opprobrious or insulting, cannot justify 
the killing of the person who uses them, but his 
killing by one while in a violent passion aroused 
by such language, though not deliberate, is mur- 
der in the second degree, if done willfully, pre- 
meditatedly, and of malice aforethought.—State 
v Ballance, Mo., 106 S. W. Rep. 60. 

78. Husband and Wife—Personal Injury tro 
Wife.—A married woman may recover for the 
impairment of her ability to labor through neg- 
ligent injury, independently of her husband’s 
right to recover for the loss of her time.— 
Colorado Springs & Interurban Ry. Co. v. 
Nichols, Colo., 92 Pac. Rep. 691. 

79. Transactions Inter See.—A husband held 
entitled to cancellation of a judgment recovered 
by his wife against him on a note given to her 
pursuant to an agreement which she did not 
keep, and also to the vesting of title to cer- 
tain land in him which had been in their joint 
names.—Brixel v. Brixel, Ill.,. 82 N. E. Rep. 
651. . 

80. Infants—Parties to Bill of Exceptions.— 
A guardian ad litem of a minor defendant is a 
necessary party to a bill of exceptions sued 
out by the adverse party.—Wiley v. Jones, Ga., 
59 S. EB. Rep. 709. ; 

81. Injunction—Police Power.—Courts recog- 
nize that there is authority within the field of 
legislative discretion within the police power 
wherein the law-making power is absolutely the 
master of its own discretion.—Pittsburg, C. C. 
& St. L. Ry. Co. v. Hartford City, Ind., 82 N. 
E. Rep. 787. 

82. Insane Persons—Support by Public. — A 
judgment in favor of a county against an in- 
sane person for the amount the county has paid 
for his support in an insane asylum held en- 
forceable by execution.—Gressly v. Hamilton 
County. Iowa, 114 N. W. Rep. 191. 

838. Judgment—Garnishment.—Where defen- 
dant in garnishment executes a dissolving bond, 
a judgment against defendant and the surety 
cannot be opened to allow the usee to claim the 
property in the hands of the garnishee appro- 
priated to the payment of plaintiff’s judgment. 
—Drought v. Poage, Ga., 59 S. BE). Rep. 728. 

$4.——-Vacalion.—A judgment fraudulently ob- 
tained after the debt has been paid is voidable 
only at the instance of the party aggrieved, 
when relief is applied for in apt time.—Dead- 
man v. Yantis, Ill., 82 N. BE. Rep. 592. 

85. Jury —Competency.—Jurors who stated 
on their voir dire that they knew nothing of the 
cause other than what they read in the news- 
papers from which they had formed _ opin- 
ions, but that regardless of what they had read 
they believed they could give defendant a fair 
and impartial trial, held competent.—Cook v. 
People, Ill., 82 N. EB. Rep. 863. 
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86. Justices of the Peace—<Action for Recov- 
ery Of Possession of Land.—The remedy by sum- 
mary proceedings given by the landlord and 
tenant act (Revisal 1905, Sec. 2001 et seq.) held 
restricted to cases where the relation between 
the parties is that of landlord and tenant.— 
Hauser v. Morrisos, N. C., 59 S. E. Rep. 693. 


87. Estoppel of Tenant.—An heir of an es- 
tate who signed an instrument giving the widow 
the use of certain real property during widow- 
hood, and who afterwards leased the premises 
from her, held estopped to deny her rights un- 
der the contract.—Henderson v. Henderson, 
Iowa, 114 N. W. Rep., 178. 


88. Injury Due to Defective Premises.—That 
premises when leased were out of repair held 
to make the landlord no more liable than oth- 
erwise for injury to one entering under the 
tenant from the want of repair which the land- 
lord had agreed but failed to make.—Miles v. 
Janvin, Mass., 82 N. E. Rep. 708. 








89. Life Insurance — Insurable Interest. — 
Though a policy of insurance issued upon the ap- 
plication of one having no insurable interest in 
the life insured is a wager policy, prohibited 
by law, a person may insure his own life and 
provide in the contract that the money shall 
be payable to anyone whom he shall appoint. 
—Reed v. Provident Sav. Life Assur. Soc., N. 
Y., 82 N. E. Rep. 734. 


90. Payment of Premiums.—A company is- 
suing a life policy held not entitled to repudiate 
liability because of a stipulation therein re- 
quiring entry of payments of premiums in a 
receipt book.—McNicholas v. Prudential Ins. 
Co. of America, Mass., 82 N. E. Rep. 692. 


91. Limitation of Actions—Establishing and 
Maintaining Highway.—In_ establishing and 
maintaining a highway, a municipality exercises 
governmental functions, and the statute of limi- 
tations does not run against it with respect to 
encroachments therein.—Quinn v. Baage, Iowa, 
114 N. W. Rep. 205. 


92. Law Governing.—Since the statutes of 
limitation go to the remedy and not to the cause 
of action, limitations on an action of contract is 
governed by the law of the place where the ac- 
tion is brought.—Union Stockyards Nat. Bank 
of South Omaha, Neb., v. Maika, Wyo., 92 Pac. 
Rep. 619. 

93. Mandamus—Quo Warranto.—Mandamus is 
the proper remedy to compel a public prosecu- 
tor to sign and file a petition for leave to file an 
information in the nature of a quo warranto.— 
People v. Healy, Ill., 82 N. E. Rep. 599. 


94, To Review Appointment of Adminis- 
trator.—In mandamus proceedings to review 
the action of a judge in appointing adminis- 
trators for an estate, his conclusion on the 
evidence as to the qualifications of the admin- 
istrators will not be reviewed.—McMeekin Vv. 
Saginaw Probate Judge, Mich., 114 N. W. Rep. 
24. 











95. Master and Servant—Assumed Risk.—A 
drillman injured in a mine while assisting in 
moving a drill in the usual manner held to have 
assumed the risk, notwithstanding a complaint 
made to the ground foreman of the danger and 
his promise of amendment, which he had neith- 
er actual nor apparent authority to perform.— 
United Zinc Companies v. Wright, U. S. C. C. of 
App., Eighth Circuit, 156 Fed. Rep. 571. 

96.——Care Required Toward Servant.—An 





electric illuminating company is not an insurer 
of the safety of an electrician in its employ.— 
Guest v. Edison Illuminating Co., Mich., 114 N. 
W. Rep. 226. 

97. Contributory Negligence.—A railroad 
company held not liable for the death of a car 
repairer who had not put up a flag or otherwise 
given notice that he was working on a car, 
or taken any precaution to keep a lookout for 
cars or engines.—Elgin, J. & E. Ry. Co. v. 
Herath, Ill., 82 N. E. Rep. 610. 

98. Contributory Negligence.—A servant 
who was injured while endeavoring to tie a belt 
over a revolving shaft in an improper manner, 
without asking instructions of his superior, as 
he had been directed to do, held not to have 
exercised due care, precluding recovery.— 
O’Brien v. Hargraves Mills, Mass., 82 N. E. Rep. 
677. 

99. Defective Appliances.—A master held 
negligent in providing a platform 6 feet wide, 
14 feet long, and 18 feet from the ground, for 
the use of employees, without a railing.—Aiken 
v. Rhodhiss Mfg. Co., N. C., 59 S. E. Rep. 696. 

100. Negligence of Train Dispatcher.—The 
train dispatcher held not negligent in not giv- 
ing a passenger train notice of the work order 
under which the engine of a wrecked train 
was running.—vVeit v. Ann Arbor R. Co., Mich., 
114 N. W. Rep. 233. 

101. Mines and Minerals—Mining Partnership. 
—A mining partnership may be_ established 
among such co-owners as have actually en- 
gaged in the working or mining operations, and 
those not so engaging will be left chargeable 
as to their duties as co-tenants only.—Madar v. 
Norman, Idaho, 92 Pac. Rep. 572. 

102. Municipal Corporations—Boundaries.— 
The limits of a city bounded on navigable water 
may be extended by natural accretion and em- 
brace what is actually made land, wharves, etc., 
including piers resting on piles.—Western Ma- 
ryland Tidewater R. Co. v. City of Baltimore, 
Md., 68 Atl. Rep. 6. 

103. Building Permits.—A city ordinance 
requiring a permit from the city to build a house 
is a valid exercise of the police power.—Fel- 
lows v. City of Charleston, W. Va., 59 S. E. Rep. 
623. 

104. Duty to Repair Bridge.—Where a char- 
ter of a city confers power on it to be exercised 
for the public good, the exercise of the power 
is imperative, and the words, “the council shall 
have power to,” mean duty and obligation.— 
Cavender v. City of Charleston, W. Va, 59 S. E. 
Rep. 732. 


105. Rescission of Contract.—Contractors 
to construct a sewer extension for a municipal- 
ity held entitled to rescind if there was either 
fraud or mutual mistake whereby the amount 
of work to be done was largely underestimated. 
—Long v. Inhabitants of Athol, Mass., 82 N. E. 
Rep. 665. 

106.——Sidewalks.—It is within the power 
and duty of municipal corporations to establish 
the grade of sidewalks within their limits and 
to determine the location and character of the 
walks and the material to be used.—TIllinois 
Cent. R. Co. v. Stewart, Ill., 82 N. E. Rep. 590. 

107. Navigable Waters—Riparian Rights.— 
Where land lies adjacent or contiguous to a 
navigable river, any increase of soil formed by 
the waters gradually or imperceptibly receding, 
or any gain by alluvion in the same manner, 
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belongs to the proprietor of the adjacent land. 
—Western Maryland Tidewater R. Co. v. City 
of Baltimore, Md., 68 Atl. Rep. 6. 

108. Negligence — Defective Vision.—The 
standard of care required of a person of de- 
fective vision held the same as that required of 
a person in the full possession of his faculties. 
—Keith vy. Worcester & B. V. St. Ry. Co., Mass., 
82 N. E. Rep. 680. 

109. Res Ipsa Loquitur.—Where an agency 
causing an injury is under the management of 
defendant, and the injury is such as does not oc- 
cur if those having the management use proper 
eare, it affords reasonable evidence in the ab- 
Sence of exp’?nation that the injury resulted 
from negligence.—Bice v. Wheeling Electrical 
Co.. W. Va., 59 S. E. Rep. 626. 

110. New Trial—Conditions.—An order _ re- 
quiring relator to pay the adaaitional premtum 
to extend a receiver’s surety bond as a condi- 
tion to granting relator’s application for a new 
trial of an action in which the receiver had re- 
covered judgment held not an abuse of discre- 
tion.—Woster vy. Calhoun Circuit Judge, Mich., 
114 N. W. Rep. 232. 


111. Officers—Holding Two Offices.—At com- 
mon law a citizen may hold two or more offices 
not incompatible, but incompatibility is not ma- 
terial under Const. art. 14, Sec. 7.—Wootton v. 
Smith, N. C., 59 S. H Rep. 649. 


112. Partition—Remainders.—The interest of 
remaindermen, if not contingent, though sub- 
ject to the homestead right of the testator’s 
widow, may be partitioned among the heirs, 
subject to the right of dower and homestead of 
the widow.—Deadman v. Yantis, Ill., 82 N. E. 
Rep. 592. 

113. Right to Partition—Where children of 
an intestate have conveyed to the widow the 
right to live during her widowhood on certain 
real property which cannot be partitioned in 
kind, their agreement should not be abrogated 
by a partition sale—Henderson v. Henderson, 
Iowa, 114 N. W. Rep. 178. 


114. Partnership—Chattel Mortgages. — A 
‘chattel mortgage by a partnership of partner- 
ship property to secure firm debts held to 
properly include certain advancements made 
by the mortgagee as against the objection that 
such adyancements were for the benefit of a 
partner individuvally.—Boswefl v. First Nat. 
Bank, Wyo., 92 Pac. Rep. 624. 


115. Evidence to Establish.—Where a part- 
nership has been otherwise prima facie estab- 
lished, billheads used in the firm’s business, 
containing the name of one of the defendants 
as a partner, were admissible-—Mims v. Brook 
& Co., Ga., 59 S. E. Rep. 711. 


116. Limitations As to Error in Settlement. 
—tIn a suit between partners for an accounting 
on the dissolution of the firm, a claim, based on 
errors occurring in the settlement of the firm 
affairs, which was outlawed, was properly dis- 
regarded.—Young v. Potter, Mich., 114 N. W. 
Rep. 215. 


117. Plending—Discretion of Court.—No abuse 
of judicial discretion held to have been com- 
mitted where the court on motion for judg- 
ment by defendant on his counterclaim, on 
plaintiff’s failure to reply thereto, permitted 
plaintiff to do so and overruled the motion.— 
Bernhardt vy. Dutton, N. C., 59 S. E. Rep. 651. 

118. Waiver of Reply.—Defendant by go- 
ing to trial on the issues raised by his answer 























and treating the allegations therein as denied 
waived the necessity for a reply if one was 
otherwise required.—Schecter vy. White, Colo., 
92 Pac. Rep. 700. 


119. Principal and Agent — Authority of 
Agent.—Where a servant was manager of de- 
fendant’s mill, he could bind defendant by his 
refusal to deliver but a small portion of meal 
which plaintiff was entitled to under the con- 
tract of sale.—Fitzgerald Cotton Oil Co. v. 
Farmers’ Supply Co., Ga., 59 S. E. Rep. 713. 

120. Authority of Agent.—Where parties 
dealing with an agent have knowledge of the 
limits of his authority, they cannot hold the 
principal upon a contract in excess of that au- 
thority.—Fritz v. Chicago Grain & Elevator Co., 
Iowa, 114 N. W. Rep. 193. 

121, Earnings of Agent.—An agent held 
bound to account to his principal for money 
earned in the performance of work he was em- 
ployed to do in the assistance of another, unless 
such additional compensation was given by 
such other after the work was performed as a 
mere gift.—Gay v. Paige, Mich., 114 N. W. Rep. 
217. 


122. Public Lands—Proceedings Under Entry 
Laws.—Where the protestant in proceedings un- 
der the entry laws withdraws his protest, the 
court may, under Revisal 1905, Sec. 1713, render 
judgment declaring the right of the claimant 
to make the entry.—In re Entry No. 49, of Wil- 
liams, N. C., 59 S. E. Rep. 698. 

123. Quieting Title—Laches.—Laches will not 
be imputed to one in possession of land in suit 
to quiet title as against an adverse claimant 
out of possession, no matter how long his de- 
lay.—Smith v. Owens, W. Va., 59 S. E. Rep. 
762. 

124. Quo Warranto—Scope of Writ.—Quo 
warranto will not lie to.remove a public admin- 
istrator nor to inquire by what authority he 
performs the duties or receives the emoluments 
of his position.—Wootton v Smith, N. C., 59 
S. E. Rep. 649. 

125. Ralilroads—Contributory Negligence. — 
Where it did not appear that plaintiff’s attempt 
to take a mule across the track ahead of the 
train was, as a matter of law, a failure to exer- 
cise ordinary care, overruling a demurrer to the 
petition alleging such facts was not error.— 
Charleston & W. C. Ry. Co. v. Camp, Ga., 59 
Ss. E. Rep. 710. 

126. Liability for Death of Passengers 
Wrongfully Alighting—A railroad company 
held not liable for the death of passengers caus- 
ed by their alighting from a train at night, 
where it had stopped on a trestle before reach- 
ing a station which had been announced as the 
next station but had not been called.—Diggs 
v. Louisville & N. R. Co., U. S&S. C. C. of App., 
Sixth Circuit, 156 Fed. Rep. 564. 

127. Protection of Passengers Leaving Sta- 
tion.—The rule that a passenger is entitled to 
protection as such until he has had reasonable 
time to leave the station premises held to 
apply strictly to injuries resulting from agency 
under carrier’s control.—Taylor v. Atlantic 
Coast Line R. Co., 8. C., 59 S. B. Rep. 641 

128. Reformation of Instruments—Mistake.— 
Where an instrument is drawn which professes 
to carry into execution a previous agreement, 
but which by mistake of the draftsman does 
not accomplish the intended purpose, equity 
will relieve from the mistake.—Smith v. Owens, 
W. Va., 59 S. E. Rep. 762. 
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129. Replevin—Demand. — Where defendant 
in replevin claims to be the owner of the chat- 
tels, he will not be permitted to set up want of 
demand by plaintiff and defeat a recovery un- 
der the pretense that he would have surren- 
dered the property had a demand been made.— 
Boswell v. First Nat. Bank, Wyo., 92 Pac. Rep. 
624. 

130. Sales—Bankruptcy.—A _ stipulation that 
the purchaser may sell the merchandise in the 
regular course of business and apply the pro- 
ceeds as a credit or as collateral security at 
the option of the vendor does not render such 
contract fraudulent or voidable against credit- 
ors.—Dunlop v. Mercer, U. S. C. of App., Eighth 
Circuit, 156 Fed. Rep. 545. 

131. Delivery.—Where cotton seed meal 
and hulls were sold to be hauled as early as 
convenient, a letter from the buyer to the seller 
demanding delivery of the remainder of the 
goods, after a reasonable time, was admissible. 
—Fitzgerald Cotton Oil Co. v. Farmers’ Sup- 
Ply Co., Ga., 59 S. E. Rep. 713. eat 

132. Implied Warranty.—Where goods sold 
by a manufacturer were such that they were 
liable to take fire when subjected to the heat 
usually applied in further manufacture, and 
were not ordinarily manufactured so as not 
to have such character, there was no implied 
warranty against inflammability.—Leavitt  v. 
Fiberloid Co., Mass., 82 N. B. Rep. 682. 

‘133. Sigmatures—Sufficiency.—The signature 
of a contract to sell land by the vendor's agent 
was sufficient where the firm name under which 
he did business was typewritten and followed 
by his initials, written by himself.—Degginer 
v. Martin, Wash., 92 Pac. Rep. 674. 

134, Stipulations—Judgment.—A_ stipulation 
on which a judgment is rendered is merged in 
the judgment, and the judgment, in the ab- 
sence of an appeal, must stand and be given 
force according to its terms.—Gressly v. Hamil- 
ton County, Iowa, 114 N. W. Rep. 191. 

135. Street Railronds — Concurring Negli- 
gence.—A street railroad company is liable for 
injuries caused by a collision which might have 
been avoided by it by the exercise of due care 
after discovery of danger, notwithstanding 
Plaintiffs contributory negligence. —Doherty 
v. Des Moines City Ry. Co., Iowa, 114 N. W. 
Rep. 183. 

136. Effect of Franchise of Elevated Road. 
—An elevated railway franchise regulating the 
height of the superstructure over the “tracks 
of all existing steam railroads” held to include 
private switch tracks.—Peabody Coal Co. _ v. 
Northwestern Elevated R. Co., Ill. 82 N. E. 
Rep. 573. 

137. Taxation—Tax Deed.—A sale and deed 
under a tax delinquency certificate foreclosure 
held void, the owfier having used every reason- 
able effort to pay the taxes, and the foreclosure 
resulting from a mistake of the county treas- 
urer’s office. —Bullock v. Wallace, Wash., 92 
Pac. Rep. 675. 

138. Trusts—Express Trusts.—Where, at a 
sale under a judicial decree, a third person 
agrees with the owner, to bid in the land and 
convey it to the wife of the owner for a certain 
sum, such third person becomes a trustee of an 
express trust.—Ruckman v. Cox, W. Va,, 59 8, 
E. Rep. 760. 

139. What Conrstitutes—A confidence re- 
posed in one to whom an estate in property is 
set over, that he will permit another to take 

















the profits and enjoy the estate according to the 
terms agreed upon, is a trust.—Wilson v. «en- 
nedy, W Va., 59 S. E. Rep. 736. 

140. Usury—Intent.—The intent necessary on 
the part of a lender, to take higher interest than 
that allowed by law, may be shown by cir- 
cumstantial proof.—Furr v. Keesler, Ga., 59 S. 
E. Rep. 596. 

141. Wendor and Purchaser—Bona Fide Pur- 
chaser.—Where a vendee has a conveyance call- 
ing for the corners and lines laid down in a 
conveyance to another party, without notice of 
any provision in the deed of such other party 
affecting his rights in such dividJng lines, 
such vendee is not bound thereby.—Heflin v. 
Heflin, W. Va., 59 S. E. Rep. 745. 

142. Trespass.—One purchasing real estate 
after a telephone company had built a line 
thereon, held entitled to maintain trespass after 
a demand for the removal of the pole and 
wires.—Benjamin v. American Telephone & Tele- 
graph Co., Mass., 82 N. E. Rep. 681. 

143. Waiver of Tender.—Where defendant 
refused to recognize or ratify her agent’s con- 
tract to seil land, no tender of performance by 
the purchaser was necessary before suit for 
specific performance.—Degginger  v. Martin, 
Wash., 92 Pac. Rep. 674. 

144. Waters and Water Courses—Abandon- 
ment of Water Right.—That a water right re- 
served in the conveyance of a railway right of 
way has not been used for several years does 
not show that it has been extinguished nor 
abandoned.—Norfolk & W. Ry. Co. v. Obenshain, 
Va., 59 S. E. Rep. 604. 

145. Wills—Rule in Shelley’s Case. — The 
word “children” in a will does not ordinarily 
mean “heirs” or “heirs of his body” so as_ to 
bring a devise under the operation of the rule 
in Shelley’s case, unless the context of the will 
leaves no doubt of such intention.—Connor v. 
Gardner, Ill., 82 N. E. Rep. 640. 

146. Testamentary Capacity.—In consider- 
ing either the lack of testamentary capacity of 
a testatrix or undue influence, it is proper to 
take into consideration the fact that the will 











Was a natural one.—Blackman Vv. Andrews, 
Mich., 114 N. W. Rep. 218. 
47. Undue’ Influence.—Undue influence 





which destroys the validity of a will is a fraud- 
ulent influence contro!ling the testator’s mind 
so as to induce him to make a will he would not 
otherwise have made.—In re Abee’s Will, N. C., 
59 S. E. Rep. 700. 

148. Validity—Where a testator makes a 
will, formally executed according to the law ex- 
isting at its execution, it would be unjust to 
apply to it a rule subsequently enacted, though 
before his death.—Barker v. Hinton, W. Va., 59 
S. E. Rep. 614. 

149. Vested Estates—Where the title of 
tenants in fee became vested on the death of 
their testator, it was subject to the law of 
conveyance, partition, and sale on execution for 
the debts of the owners.—Deadman v. Yantis, 
Ill., 82 N. E. Rep. 592. 

150. Witnesses—Evidence Given at Prelim- 
inary Hearing.—In the absence of a foundation 
laid at a preliminary examination for the im- 
peachment of a witness, absent from the state 
at the time of the trial, evidence of statements 
made by him held inadmissible to contradict 
his testimony given at the preliminary examina- 
tion and read at the trial.—People v. Pembroke, 
Cal., 92 Pac. Rep. 668. 
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